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ment of a debt, except the money be on hand in the bank and be 
paid upon presentment. We think one who receives a check and uses 
the same as a means to fraudulently obtain money not his own, with 
intent to appropriate same, and who does so appropriate it, may be 
charged and convicted of theft of such money if the case made by the 
pleading and submitted in charge to the jury is based on an intent 
to appropriate, entertained and executed when said money comes into 
the possession of the person who received said check and presented 
it for payment." 



Negligence — Duty of Bank to Provide Safe and Suitable Entrance. 

— In Downing v. Merchants' Nat. Bank, 184 N. W. 722, the Supreme 
Court of Iowa held that the owner of a bank owes a duty to all per- 
sons who properly come to the bank on business to exercise reason- 
able care and prudence to provide a safe and suitable entrance, and 
to have the approaches so constructed and maintained that visitors 
would not be liable to step into dangerous pitfalls by reason of mis- 
leading doors. 

The court said in part: "We are not prepared to hold that, as a 
matter of law, a person about to enter a bank, store, or other busi- 
ness building, which the public is invited to enter for the transaction 
of business, is guilty of negligence in failing to look to the floor of 
the vestibule or corridor of such a place of business before crossing 
the threshold of an open door. As a general rule, it may be stated 
that the defendant owed a duty to all persons who properly came to 
the bank on business to exercise reasonable care and prudence to 
provide a safe and suitable entrance to said bank and to have the 
approaches thereto so constructed and maintained that visitors would 
not be liable to step into dangerous pitfalls by reason of misleading 
doors. As bearing on this general proposition, see Foren v. Rodick, 
90 Me. 276, 38 Atl. 175; Gordon v. Cummings, 152 Mass. 513, 25 N. 
E. 978, 9 L. R. A. 640, 23 Am. St. Rep. 846; Hay ward v. Merrill, 94 
111. 349, 34 Am. Rep. 229; Camp v. Wood, 76 N. Y. 92, 32 Am. Rep. 
282; Gillvon v. Reilly, 50 N. J. Law, 26, 11 Atl. 481. 

" 'It is a sound rule of law that it is not contributory negligence 
not to look out for danger when there is no reason to apprehend 
any.' Engel v. Smith, 82 Mich. 1, 46 N. W. 21, 21 Am. St. Rep. 
549. * * * 

"In Hayward v. Merril, 94 111. 349, 34 Am. Rep. 229, plaintiff was 
a guest at a hotel. His room was in the hallway and was numbered 
'38.' It was the corner room. About 2J4 feet from it was another 
room numbered '40.' The doors of the two rooms were alike. Gas 
was burning in the hall, but not very brightly. The plaintiff had re- 
cently been a guest at the hotel, and occupied room 38, which was 
now assigned him. By mistake he opened room No. 40, and fell 
down an opening, and was injured. It was held that the case was 
properly for the jury. 
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"In McRickard v. Flint, et al, 114 N. Y. 226, 31 N. E. 153, it ap- 
peared that the plaintiff was in defendants' building, where he ob- 
served a folding door that was usually kept closed during the day. 
When he approached the folding door, it was partly open, and he 
opened it further and entered. It was between 12 and 1 o'clock in 
the afternoon, and within the room it was light. If the plaintiff had 
stopped and looked about him when he entered the door, he could 
evidently have seen the situation. The court held that the question 
of contributory negligence of the plaintiff was properly for the jury. 

"In Clopp v. Mear, 134 Pa. 203, 19 Atl. 504, it appeared that the de- 
fendant's store had two entrances, which presented the same appear- 
ance when the outside doors were closed. Between these doors was 
a display window. The northerly entrance was intended for pur- 
chasers. When the doors were closed, as they were at the time of 
the injury, the entrances were externally alike. Plaintiff and her 
friend, passing the store, saw in the window an article which one of 
them wished to purchase. Plaintiff opened the southerly door and 
plunged into a cellar. It was held that the questions of negligence 
and contributory negligence were properly for the jury. 

"Rhodius v. Johnson, 24 Ind. App. 401, 56 N. E. 942, is a case 
where a woman stepped from a hallway through an open door into 
an elevator shaft. The evidence shows that, when she opened the 
door, she walked in without paying any attention to what she was 
stepping into. The court said: 

" 'The question to be determined from the evidence is whether ap- 
pellee was proceeding as an ordinarily prudent person would have 
proceeded under the circumstances. The open doorway, if not an in- 
vitation to enter, was certainly not a warning of danger. What is 
clue care must depend upon circumstances.' 

"The court held that the question of contributory negligence was 
for the jury. 

"In Foren v. Rodick, 90 Me. 276, 38 Atl. 175, it appeared that a 
set of offices in a building were occupied by a physician, and a sign 
bearing the physician's name was affixed to the outside of the build- 
ing a few feet above the sidewalk, one end being fastened to the 
casing on the right-hand side of the cellar door, and the other end 
to the casing on the left-hand side of the main entrance door. The 
plaintiff, desiring to visit the physician, by mistake opened the door 
to the cellar, and fell and was injured. The evidence showed that the 
double doors of the main entrance were open, revealing a vestibule or 
lobby; that the store and sidewalk and, to some extent, the landing at 
the entrance were lighted by electric lights, and the cellar was well 
provided with windows. The plaintiff testified that she took no pains 
to know where she was stepping. The court said: 

" 'She was seeking to enter the building by the implied invitation 
of the defendants. She had a right to expect reasonable safety and 
convenience at the approaches. She was not required to use extraor- 
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dinary precaution, but only such ordinary care and caution as per- 
sons of reasonable prudence, care, and discretion usually and ordi- 
narily exercise under such circumstances.' 

"It was held to be a case for the jury. 

"In Gordon v. Cummings, 152 Mass. 513, 25 N. E. 978, 9 L. R. A. 
640, 23 Am. St. Rep. 846, an elevator well in a building opened di- 
rectly on the street by a doorway separated by a post one foot wide 
from the entrance to the hallway of the building, which was of about 
the same construction, and the threshold of which was a continuation 
of that of the elevator entrance, but not quite of the same width. The 
entrance to the hallway proper had no door, but the entrance to the 
elevator could be closed by a door and by hooking a chain across it. 
Plaintiff, seeking to enter the hallway on a dark evening, stepped into 
the elevator entrance, which was not closed, and was injured. The 
plaintiff had passed very many times, and was aware that the two 
entrances were close to each other. The court held that the case 
was properly submitted to the jury. 

"In Engel v. Smith et al., 82 Mich, 1, 46 N. W. 21, 21 Am. St. 
Rep. 549,. we quote from the syllabus as follows (46 N. W. 21) : 

" 'In front of the rear door of their store, and about a foot and a 
half distant from it, defendants maintained a hatchway opening into 
the cellar. There was no railing around the hatchway, and such 
door was freely used for entrance into the store. Plaintiff, who did 
business in the store, went out to the knowledge of one of defend- 
ants' employees, and in his absence the hatchway was opened. The 
door was left unlocked, and no one stationed at the opening to give 
notice thereof. Plaintiff returned through such door, and fell through 
the hatchway. Held, that defendants were negligent. Plaintiff was 
fully acquainted with the location of the hatchway, and knew that it 
was customary, at the time of day the accident happened, to use it. 
He did not stop to see whether the trapdoor was open, but it had 
been customary to keep the door locked when the hatchway was 
opened. Held, that the question of contributory negligence was for 
the jury.' 

"Appellant relies upon McNaughton V. Illinois Central R. Co., 136 
Iowa, 177, 113 N. W. 844, as being controlling in this case. We do 
not so regard it. In that case a lady entered the women's waiting 
room of a railway station and immediately opened a door, supposing 
it to be the door to the toilet room, stepped through, and fell to the 
bottom of a stairway. The word "Basement" was painted upon the 
door, although it was obscured by the people gathered about it. The 
door to the toilet room was properly designated, but this was some- 
what obscured from view by its location. The situation is altogether 
different from that disclosed in the instant case. We held in the 
McNaughton Case that it was not negligence, under the circum- 
stances, for the railway company to maintain this closed door with 
a knob and catch on it leading to the basement. We said: 
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" 'Every precaution had been taken, save that of locking it, against 
its improper use.' 

"The situation is altogether different from that in the case at bar, 
where the door in question was so located that when open, as the 
evidence tends to show it was when the accident happened, it was the 
apparent way provided for persons having business with the bank 
to enter for the transaction of such business. The open door, the 
presence of the man with whom appellee had business, the appear- 
ance of the balustrade, and all the attendant circumstances were such 
that the jury might have found that appellee was not guilty of negli- 
gence in failing to look toward the spot where he was about to step 
as he passed through the open doorway. As bearing on this ques- 
tion, see Mathews v. City of Cedar Rapids. 80 Iowa, 459, 45 N. W. 
894, 20 Am. St. Rep. 436; Overton v. City of Waterloo, 164 Iowa, 332, 
145 N. W. 889; Erickson v. Town of Manson, 180 Iowa 378, 160 N. 
W. 276." 

Parol Evidence — Party Who Signed as Maker May Show that He 
Signed Merely as Witness. — In Figari v. Olcese, 195 Pac. 425, the 
Supreme Court of California held that one who has signed note ap- 
parently as maker may show by parol evidence as against the payee 
that he has signed with the knowledge of the payee in a different 
capacity and with a different liability, where such facts are pleaded. 

The court said in part: "Even where one has joined apparently as 
a maker of a note, he may show by parol evidence, as against the 
payee, that he has signed, with the knowledge of the payee, in a dif- 
ferent capacity and with a different liability, where, as here, such 
facts are pleaded. Civ. Code, § 2832; 3 R. C. L. p. 1138; Kelly v. 
Gillespie, 12 Iowa 55, 79 Am. Dec. 516; Spencer v. Alki Point Transp. 
Co., 53 Wash. 77, 132 Am. St. Rep. 1058, 101 Pac. 509; Gillett v. Tay- 
lor, 14 Utah 190, 60 Am. St. Rep. 890, 46 Pac. 1099; Windhorst v. 
Bergendahl, 21 S. D. 218, 130 Am. St. Rep. 715, 111 N. W. 544; 
Farmers' Nat. Gold Bank v. Slover, 60 Cal. 387; Casey v. Gibbons, 
136 Cal. 368, 68 Pac. 1032. This is true for the purpose of showing 
that an apparent principal is only bound as a surety, notwithstanding 
the appending of the word 'surety' after the signature does not in 
itself change the liability of the party so signing. Aud v. Magruder, 
10 Cal. 282; Southern California Nat. Bank v. Wyatt, 87 Cal. 616, 
25 Pac. 918. It surely follows that where the signer, with the knowl- 
edge and assent of the payee, has signed only as a witness, and has 
qualified his signature on the note itself by so significant a designa- 
tion as the word 'Witness,' he may be permitted to show that his 
name was written and accepted in that capacity alone. 

"It may be admitted that it is an unnecessary and unusual precaution 
to have the execution of a promissory note witnessed, but it appears 
that all of the parties to this transaction were unfamiliar with busi- 
ness customs and requirements, and the respondent testified that this 
was his first experience with a promissory note." 



